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Tipperary County Council 

 

Declaration on Exempted Development under Section 5 of the Planning and 

Development Act 2000 

 

Declaration Reference No.: S5/24/109  

Query:  Whether the use of an access to an existing 

cottage is development and if so, does it 

constitute exempted development.    
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1 Introduction 

1.1 Query 

1.1.1 A question has arisen, on the 30th of September 2024, pursuant to Section 5 of the 

Planning and Development Act 2000 (as amended) as to whether or not the use of 

an access onto the N76 at Ballycloona, Carrick on Suir, Co. Tipperary is 

development and if so, if it constitutes exempted development  

2 Site Location and History 

2.1 Site location 

2.1.1 The subject site at Ballycloona, Carrick on Suir, Co. Tipperary is located 

approximately 8.2 km to the north east of the village of Kilsheelan.  The site is 

adjacent to the N-76 (National Road).  On site, there is an existing cottage that is 

currently being restored.  The access onto the N-76 has been reopened.  As well as 

being a national road, this is a designated Strategic Road as defined in the Tipperary 

County Development Plan 2022.       

2.2 Planning History 

2.2.1 There is no record of a valid planning application on site. There is a current 

enforcement file, TUD-23-013, open in respect of the renovation of the cottage and 

the use of the entrance on site.   

2.2.2 A previous Section 5 Declaration was issued in respect of the works queried under 

this declaration (S5/23/58).  Tipperary County Council deemed the works not to be 

exempted development.  This decision was appealed to An Bord Pleanala (ABP-

317633-23) who also deemed the works not to be exempted development.  The 

decision by An Bord Pleanala was based on the determination by ABP that there was 

no entrance in situ originally and the proposal was for the creation of a new entrance 

rather than the reactivation of the use of an existing entrance.      

3 Legislative Context 

3.1 Planning and Development Act 2000 (as amended) 

3.1.1 According to Section 2(1) of the Planning and Development Act (as amended), 

the definition of “works” includes any act or operation of construction, excavation, 

demolition, extension, alteration, repair or renewal. 

3.1.2 According to Section 3(1) of the Planning and Development Act (as amended), 

“development” means, save where the context otherwise requires, the carrying out of 

works on, in or under land or the making of any material change in the use of any 

structures or other land.   

3.1.3 Section 4 of the same Act lists works that would be considered exempted 

development.  Section 4 also conveys power on the Minister to make regulations to 

provide for any class of development to be exempted development for the purposes 

of the Act 
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3.2 Planning and Development Regulations 2001 (as amended) 

3.2.1 Article 6(1) states that subject to Article 9, development of a class specified in 

Column 1 of Part 1 of Schedule 2 shall be exempted development for the purposes of 

the Act provided that such development complies with conditions and limitations 

specified in Column 2 of said Part 1 opposite the mention of that class in said 

Column 1.  

3.2.2 Of particular relevance to this case is Schedule 2 Part 1 of the Planning and 

Development Regulations 2001, as amended.  Class 5 of said Schedule considers 

the construction, erection or alteration, within or bounding the curtilage of a house, of 

a gate, gateway, railing or wooden fence or a wall of brick, stone, blocks with 

decorative finish, other concrete blocks or mass concrete.  The following conditions 

should be noted; 

1. The height of any such structure shall not exceed 2 metres or, in the case of a 

wall or fence within or bounding any garden or other space in front of a house, 1.2 

metres.  

2. Every wall other than a dry or natural stone wall bounding any garden or other 

space shall be capped and the face of any wall of concrete or concrete block (other 

than block with a decorative finish) which will be visible from any road, path or public 

area including public open space, shall be rendered or plastered.   

3. No such structures shall be metal palisade or security fencing.   

3.2.3 Article 9 of said Regulations lists a series of restrictions on exemptions.  Of 

particular note are the provisions of Articles 9 (1)(a) (ii and iii), which relates to the 

creation of access points onto a public road and Article 9(1)(a)(viiiB) which de 

exempts developments that require an appropriate assessment because it would 

likely have an effect on the integrity of a European designated site. 

4 Assessment 

4.1 Works Proposed 

4.1.1 For the purpose of this Declaration, the question, to which the query relates, is, 

• Does the reactivation of the use of an access to an existing cottage, at 

Ballycloona, Carrick on Suir, Co. Tipperary, constitute development and if so, 

does it constitute exempted development.   

4.1.2 At this point, it is worth noting that that applicant has submitted letters from six locals 

(including the querist) attesting to the fact that the cottage on site was served by a 

vehicular entrance.  This is in response to the determination by An Bord Pleanala, 

which at set out above, questioned if the cottage on site was served by a vehicular 

entrance in the first instance.  The querist has argued that since it has been 

demonstrated that the entrance was in place, its reuse is exempted development. 

4.1.3 Essentially, this declaration asks the same question posed under S5/23/58.  A 

declaration is not however a planning application.  The reference to a refusal reason, 

set out in the accompanying cover letter, is somewhat misleading.  The purpose of 

the declaration is to simply give, in the opinion of the Planning, an answer to whether 

or not works specified in the declaration application constitute development and if so, 

do they constitute exempted development as defined in planning legislation.   
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4.2 Is it development? 

4.2.1 As was clearly set out in the planning report on the previous declaration, when 

considering the question of development, the condition of the subject site and the 

issue of non use are important issues.   

4.2.2 A review of Google Streetview shows the site since 2009.   

Figure 1 Google Streetview April 2009 

 

Figure 2 Google Streetview September 2011 
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Figure 3 Google Streetview June 2017 

 

Figure 4 Google Streetview August 2019
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4.2.3 As illustrated above, the dwelling on site was in a poor state of repair in 2009.  By 

2011, the entrance had been closed and by 2019, the site was overgrown.    

4.2.4 At a point in early 2023, the entrance was reopened and works commenced on 

restoring the dwelling on site.   

Figure 5 Renovated dwelling and opened entrance 

 

4.2.5 This Declaration relates to the reactivation of the use of the original entrance which 

serve a residential property on site.  It is noted that the querist has not sought a 

declaration as to whether the restoration of the house on site constitutes 

development.   

4.2.6 As with the previous declaration, the central question in respect of this declaration is 

that of abandonment.  Should it be determined that the residential use of the 

structure on site was abandoned, it follows that the use of the access to facilitate 

entry to the site was also abandoned.  The reactivation of its use would therefore 

constitute a material change in the use of the land.   

4.2.7 In this case, it has been put forward by the querist that  

• the subject site was purchased by the owner in 2006 with the stated intent of 

doing up the property for one of his children or renting it out 

• the previous owner was residing in the house up until 2006.   

• In 2009, the entrance was closed with a chain link fence, in order to prevent 

illegal dumping.   

• The restoration process did not commence due to the financial downturn in 

the global economy c 2009.   

• The septic tank was registered in 2013.   
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• The period of the discontinuance of the use of the site should not be 

considered as an abandonment of use.   

4.2.8 Based on case law some suggested tests of abandonment relevant to this issue are 

referred to in ‘Environmental and Planning Law in Ireland’ (Yvonne Scannell, 1995) 

i.e: 

• The intention of the owner and/or occupier to abandon or not abandon.   

• The period during which the use was discontinued. The longer the period the 

more likely the use is to be abandoned.   

• Whether or not there have been any intervening issues.   

• The physical condition of the land or structure. 

4.2.9 When considering the tests set out by Scannel above, it is necessary to have regard 

to the factual issue on site in particular as they relate to the length of time the subject 

site has not been in residential use and the length of time the entrance has not been 

in use. It is clear from the details submitted that the last time the site was occupied 

was 2006.  The entrance itself was closed in 2009.  With respect to intention, it is not 

sufficient for the owner to simply not have an intention to abandon the use on site 

when it is clear that neither the structure nor entrance on site has not been in use for 

some time.   

4.2.10 The site has not been used for its original purpose since 2009, when the gates were, 

in essence closed.   While it is acknowledged that there has been no intervening use 

of the site, having regard to the condition of both the entrance and the dwelling on 

site, it is reasonable for the Planning Authority to determine, notwithstanding the 

assertions made by the querist, that the use of the site had been abandoned.    

4.2.11 In the case of Dublin County Council –v- Tallaght Block Company, it was found that a 

use of land can be abandoned and that a change of use will occur when an 

abandoned use is recommenced.  In his judgement Hederman J. stated as follows; 

“where a previous use of land has not merely been suspended for a temporary and 

determined period, but has ceased for a considerable period of time, with no 

evidenced intention of resuming it at any particular time the tribunal of fact was 

entitled to find that the previous use had been abandoned so that the resumption 

constituted a material change of use”. 

4.2.12 Having regard therefore to the length of time of non use, the physical condition of the 

entrance prior to its reopening in 2023 and to the considerations set out above, the 

re-activation of the use of an entrance as a means of accessing a residential site, 

upon which the residential use has been abandoned, constitutes development. 

4.3 Is it exempted development? 

4.3.1 Article 10 of the Planning and Development Regulations expressly provides that a 

development once abandoned cannot benefit from exempted development. 

Therefore the previous residential use on site cannot be relied upon so as to re-

activate/resume the use of the entrance. 
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4.3.2 As such, the use of the entrance must be assessed de novo.   The provision of Class 

5 of Schedule 2 Part 1 of the planning and Development Regulations 2001, as 

amended are noted.  Given that it has been concluded that the residential use on site 

has been abandoned, this exemption does not apply as it relates to works within or 

bounding the curtilage of a house. No details in respect of the form of the gate were 

provided. 

4.3.3 The provisions of Class 9 of Schedule 2 Part 1 of the Planning and Development 

Regulations 2001, as amended are noted.  As per this provision, the construction, 

erection, renewal or replacement, other than within or bounding the curtilage of a 

house, of any gate or gateway is exempted development subject to the height of any 

such structure not exceeding two metres.  No details of the revised entrance gate 

were provided. 

4.3.4 Notwithstanding, the restrictions on exempted development as set out in Articles 9 

(1)(a) (ii and iii) are noted.  Given that the works would result in the creation on an 

entrance onto a road in excess of 4 metres in width, the creation of an entrance at 

this point cannot be considered as exempted development.       

4.4 A note on the submissions received 

4.4.1 The correspondence submitted by the querist is noted.   Each of the letters provided 

attest to the fact that there was an entrance in situ serving the dwelling on site.  As 

stated above, these submissions were provided to address the Direction issued by 

An Bord Pleanala, which questioned if an entrance was ever in place at this location. 

4.4.2 It is important to note that the question of whether or not an entrance existed at this 

location was not raised by Tipperary County Council in its assessment.  As noted 

above, Tipperary County Council remains of the opinion that the residential use on 

site was abandoned.  As such, the reactivation of the residential use on site and the 

use of an entrance constitutes a material change in the use of the land, for which 

there is no exemption.    

4.5 Requirement for Appropriate Assessment (AA) and Environmental Impact 

Assessment (EIA) 

4.5.1 The subject site is located c. 2.6 kilometres from the Lower River Suir SAC, 14.6 kms 

from the River Barrow River Nore SAC, and 14.9 kms Comeragh Mountains SAC. 

4.5.2 The proposed development is located in a rural area and comprises of the re-use of 

entrance serving an abandoned dwelling.   

4.5.3 Having regard to:  

• the small scale nature of the development,  

•  the location of the development relevant to the closest European site (lower 

River Suir,  

• The intervening land uses between the subject site and the SAC and  

• the consequent absence of a direct pathway to these European sites,  
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it is considered that the proposed development would not be likely to have a 

significant effect individually, or in-combination with other plans and projects, on the 

Natura 2000 network and appropriate assessment is not therefore required. 

4.5.4 The proposed development has been subject to a preliminary examination to 

determine the requirement for EIA. EIA is not required in respect of the development. 

See attached. 

5 Conclusion 

5.1 Query 

5.1.1 A question has arisen as to whether the use of an access to an existing cottage, at 

Ballycloona, Carrick on Suir, Co. Tipperary, constitute development and if so, does it 

constitute exempted development.     

5.1.2 Part 5 of the Planning and Development Act 2000 (as amended) requires a Planning 

Authority to make a declaration on any question that arises as to what is or is not 

development.  In determining this query, the Planning Authority had regard to; 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as 

amended), 

• Articles 6 and 9 of the Planning and Development Regulations 2001, as 

amended and, 

• Class 9 of Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001, as amended, and 

• the nature and scale of the proposed use, as outlined in submissions on file 

by the owner/occupier and  

5.2 Conclusions 

5.2.1 Having considered the information received, the Planning Authority has concluded 

that the existing residential use on site has been abandoned.  Therefore, the previous 

residential use on site cannot be relied upon so as to re-activate/resume the use of 

the entrance to serve that property in the absence of a further grant of permission.   

5.2.2 The reuse of the entrance therefore must be considered de novo.   

5.2.3 As the residential use of the site has been abandoned, the provisions of Class 9 of 

Part 1 of Schedule 2 of the Planning and Development Regulations 2001 are 

applicable.   

5.2.4 The restrictions on exempted development as set out under Article 9 (1)(a)(ii) apply 

as the entrances onto a public road the surfaced carriageway of which exceeds 4 

metres in width. 

5.3 Determination 

5.2.1 Having considered the information received, the Planning Authority has determined 

that the works, the re activation of the use of the existing entrance to a former 

residential dwelling at Ballycloona, Carrick on Suir, Co. Tipperary, constitute 

development and are not exempted development. 

 



S5/23/58 9 Tipperary County Council 

Signed:     Date: 23/10/24 
Paul Killeen 
District planner 

 
 

Signed:    Date: 23.10.2024 
Senior Executive Planner 
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EIA Pre-Screening 

Establishing a development is a ‘sub-threshold development’ 

File Reference: S5/2324/109 

Development Summary: Reactivation of the use of an entrance 

Was a Screening Determination 

carried out under Section 176A-C? 

Yes, no further action required 

 

No, Proceed to Part A 

A. Schedule 5 Part 1 - Does the development comprise a project listed in Schedule 5, Part 1, of the 

Planning and Development Regulations 2001 (as amended)? 

(Tick as appropriate) 

Yes, specify class ___________________ 

 

EIA is mandatory 

 

No Screening required 

No Proceed to Part B 

B. Schedule 5 Part 2 - Does the development comprise a project listed in Schedule 5, Part 2, of the 

Planning and Development Regulations 2001 (as amended) and does it meet/exceed the 

thresholds? 

(Tick as appropriate) 

 No, the development is not a project listed in Schedule 5, 

Part 2 

No Screening required 

 Yes the project is listed in Schedule 5, Part 2 and 

meets/exceeds the threshold, specify class (including 

threshold): 

   ______________________ 

EIA is mandatory 

 

No Screening required 

 Yes the project is of a type listed but is sub-threshold: 

 

_____________________ 

Proceed to Part C 

C. If Yes, has Schedule 7A information/screening report been submitted? 

Yes, Schedule 7A information/screening report has been 

submitted by the applicant 

 

 No, Schedule 7A information/screening report has not 

been submitted by the applicant 

Screening Determination required 

 

 

Preliminary Examination required 
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Figure 6 Site entered on Planning Register 



 

Date: 23rd October, 2024        Our Ref: S5/24/109        Civic Offices, Nenagh 

 

Walter Power 

C/O Will McGarry & Associates 

15 Mary Street 

Clonmel 

Co. Tipperary 

 

Re: Declaration under Section 5 of the Planning and Development Act 
2000 

 
 

Dear Mr Ryan,  
 

I refer to your application for a Section 5 Declaration received on 30th 
September, 2024, in relation to the following proposed works:  

 

Whether the use of an access to an existing cottage is development and 

if so, does it constitute exempted development at Ballycloona, Carrick 

on Suir, Co. Tipperary. 

 
WHEREAS a question has arisen as to whether the proposed development is or 

is not exempted development:  
 

AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to  

–  

a) Sections 2, 3 and 4 of the Planning and Development Act 2000 (as 

amended), 

b) Articles 6 and 9 of the Planning and Development Regulations 2001, as 

amended and, 

c) Class 9 of Part 1 of Schedule 2 of the Planning and Development 

Regulations 2001, as amended, and 

d) the nature and scale of the proposed use, as outlined in submissions on 

file by the owner/occupier and  

 

 



 

Conclusions 

Having considered the information received, the Planning Authority has 
concluded that the existing residential use on site has been abandoned. 

Therefore, the previous residential use on site cannot be relied upon so as to re-
activate/resume the use of the entrance to serve that property in the absence 

of a further grant of permission.   
 

The reuse of the entrance therefore must be considered de novo.   

 
As the residential use of the site has been abandoned, the provisions of Class 9 

of Part 1 of Schedule 2 of the Planning and Development Regulations 2001 are 
applicable.   

 
The restrictions on exempted development as set out under Article 9 (1)(a)(ii) 

apply as the entrances onto a public road the surfaced carriageway of which 
exceeds 4 metres in width. 

 

Determination 

Having considered the information received, the Planning Authority has 

determined that the works, the re activation of the use of the existing entrance 
to a former residential dwelling at Ballycloona, Carrick on Suir, Co. Tipperary, 

constitute development and are not exempted development. 
 

 

NOTE: Any person issued with a Declaration of a Planning Authority may refer 
the Declaration for review to An Bord Pleanala, 64 Marlborough Street, Dublin 

1, within four (4) weeks of the date of issue of the Declaration and on payment 
of the prescribed fee. 

 
 

Yours sincerely 
 

 
 

___________________ 
for Director of Services 



Original 

TIPPERARY COUNTY COUNCIL 

DELEGATED EMPLOYEE’S ORDER 

File Ref: S5/24/109      Delegated Employee’s Order No: ___________ 

SUBJECT: Section 5 Declaration 

I, Sharon Kennedy, Director of Services, Tipperary County Council, by virtue of 

the powers delegated to me in accordance with the provisions of Section 154 

of the Local Government Act 2001, as amended by Schedule 1, Part 1 of the 

Local Government Reform Act 2014 under Chief Executive’s Order No. 37256 

dated 4th March, 2024, hereby order that pursuant to the provisions of the 

Planning and Development Act 2000, as amended, that an application under 

Section 5 from Walter Power, c/o Will McGarry & Associates, 15 Mary Street, 

Clonmel, Co. Tipperary, re: Whether the use of an access to an existing 

cottage at Ballycloona, Carrick on Suir, Co. Tipperary is development and is 

Not exempted development.  

AND WHEREAS Tipperary County Council, in considering this referral, had 

regard particularly to –  

a) Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended),

b) Articles 6 and 9 of the Planning and Development Regulations 2001, as amended

and,

c) Class 9 of Part 1 of Schedule 2 of the Planning and Development Regulations

2001, as amended, and

d) the nature and scale of the proposed use, as outlined in submissions on

file by the owner/occupier and

Having considered the information received, the Planning Authority has 

determined that the works, the re activation of the use of the existing entrance 

to a former residential dwelling at Ballycloona, Carrick on Suir, Co. Tipperary, 

constitute development and are not exempted development. 

Signed: __________________    Date: 23/10/2024 

Sharon Kennedy 

Director of Services 

Planning and Development (including Town Centre First), 

Emergency Services and Emergency Planning and 

Tipperary/Cahir/Cashel Municipal District 




