






POTTER & FINN Kingston Close

Chartered Consulting Engineers Mitchelstown
Architects, Surveyors & Loss Assessors

Kevin T. Finn B.E., C.Eng., MBA., BCL

Our Ref: ODW 23-06 Date: 10th October 2025
Your Ref:

Planning Department
Tipperary County Council (TCC)

Civic Offices

Emmet Street

Clonmel

Co. Tipperary

Planning@TipperaryCoCo.ie;
customerservices@tipperarycoco.ie;

Cc: William O’Donnell
No 2, Coolnanave
Mitchelstown
Co. Cork

Re: Alleged unauthorised development at site at Coolagarranroe Burncourt Cahir Co.

Tipperary.
My Client: William O'Donnell - site at Coolagarranroe Burncourt Cahir Co Tipperary

Dear Sirs

I act for the above client in this matter and enclose herewith a Section 5 application to exempt

development works on the land at Coolagarranroe Burncourt Cahir Co Tipperary.

In making this referral, it is accepted that the works constitute development. However it is Clients

position that the works carried out comprise exempted development under Section 8B and 8C of

the Planning & Development Regulations 2001-2024 as amended.

Land reclamation and drainage works comprising the recontouring of an area of agricultural land by:

The stripping of topsoil to a depth of 0-50mm or thereabouts, and placing drainage stone on the

area of land to a depth of 0 - 20cm or thereabouts, and replacement of the topsoil on the area of

land, all carried out within the farm holding. The area of the land/farm holding in question is 0.46

hectares. The are of land over which the land reclamation works took place is a strip of land

variously 5 - 10m wide adjacent to a drainage ditch along the boundary, having an area of 0.15

hectares or thereabouts.

I understand also that a representative of TCC met with Mr O’Donnell on site at Mr O’Donnell’s

request at or about the time of the initial warning letter, that Mr O’Donnell explained the nature and

extent of the drainage/reclamation works being carried out and that TCC’s representative indicated
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Tipperary County Council 

Application for Declaration on Exempted Development under Section 5 of the Planning and 

Development Act 2000 

Declaration Reference No.:  S5/25/131 

Query :  Whether land reclamation and drainage works 

comprising of the recontouring an area of 

agricultural land by the stripping of topsoil to a 

depth of 50mm, placing drainage stone to a depth 

of 20 cm and the replacement of topsoil on the 

area of land, all carried out within the farm 

holding is development and if so, does it 

constitute exempted development.      

Location:  Coolagarranroe, Burncourt, Co. Tipperary.  

Querist: Kevin T Finn.  

Owner/Occupier:   William O’Donnell. 
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1 Introduction 

1.1 Query 

1.1.1 A question has arisen pursuant of Section 5 of the Planning and Development Act 2000 (as 

amended) as to whether or not the following; 

land reclamation and drainage works comprising of the recontouring an area of agricultural land 

by the stripping of topsoil to a depth of 50mm, placing drainage stone to a depth of 20 cm and 

the replacement of topsoil on the area of land, all carried out within the farm holding  

is development and if so, does it constitute exempted development.  The site comprises of an 

0.46 hectare landholding in Coolagarranroe, Burncourt, Co. Tipperary.       

2 Site Location and History 

2.1 Site location 

2.1.1 The site is located the rural townlands of Coolagarranroe, Burncourt, Co. Tipperary. It has an 

area of 0.46 hectares.  It is c5.1 kms north of the village of Ballyporeen.   

2.1.2 The site has been cleared and stone imported to raise levels.  It is accessed from an entrance 

from the L-73141-0, which runs parallel to the western site boundary.  There is a water body 

(stream) on the southern site boundary.      

Figure 1 Site location 

 

 

2.2 Planning History 

Pl ref: 061948 

2.2.1 On 29th November 2006 a valid application was submitted on behalf of Barry Kelly, Ballyvinter, 

Mallow Co. Cork of permission for one and a half storey style dormer dwelling, new Vehicular 

entrance, biotech treatment unit, domestic garage & associated works. 

2.2.2 Application was withdrawn on 29th January 2007 
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Enforcement History  

2.2.3 ENF 149/09 A warning letter was issued to Noel Bradley 23 Primrose Street, Waterside, 

Londonderry, BT472AW, Northern Ireland in December 2009 for alleged Un-Authorised 

Development consisting of ‘Development works consisting of the construction of a hard 

standing area measuring approximately of 560 square meters without prior Grant of Planning 

Permission’ 

2.2.4 An Enforcement Notice was issued to Noel Bradley 23 Primrose Street, Waterside, Derry, 

BT472AW, Northern Ireland in October 2009 for alleged Un-Authorised Development 

consisting of ‘Development works consisting of the construction of a hard standing area meters 

without prior Grant of Planning Permission’ 

2.2.5 The file was closed in January 2011.  

2.2.6 TUD-22-076 A warning letter was issued to William O’ Donnell, 2 Coolnanave, Mitchelstown, 

Co. Cork on the 1st June 2022 for the removal of trees and infilling of the lands within folio 

TY47177F with crushed stone to provide vehicular access with turning area and parking area. 

 The file was closed in April 2023 

2.2.7 TUD23-195: Legal proceedings have been initiated in relation to non-compliance with an 

enforcement notice pertaining to the hard coring of land (court date 20th of November 2025).   

Figure 2 Planning history  
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3 Legislative Context 

3.1 Planning and Development Act 2000 (as amended) 

3.1.1 According to Section 2(1) of the Planning and Development Act (as amended), the 

definition of  

“Works” includes any act or operation of construction, excavation, demolition, extension, 

alteration, repair or renewal. 

And; 

“agriculture” includes horticulture, fruit growing, seed growing, dairy farming, the breeding and 

keeping of livestock (including any creature kept for the production of food, wool, skins or fur, or 

for the purpose of its use in the farming of land), the training of horses and the rearing of 

bloodstock, the use of land as grazing land, meadow land, osier land, market gardens and nursery 

grounds, and “agricultural” shall be construed accordingly; 

3.1.2 According to Section 3(1) of the Planning and Development Act (as amended), 

“development” means, save where the context otherwise requires, the carrying out of works on, in 

or under land or the making of any material change in the use of any structures or other land.   

3.1.3 Section 4 of the same Act lists works that would be considered exempted development.  Of 

particular relevance is section 4(1)(a) of the Act considers development consisting of the use of 

any land for the purpose of agriculture and development consisting of the use for that purpose of 

any building occupied together with land so used to be exempted development.   

3.1.4 Section 4(1)(i) considers development consisting of development consisting of the thinning, felling 

or replanting of trees, forests or woodlands or works ancillary to that development, but not 

including the replacement of broadleaf high forest by conifer species to be exempted development.   

3.2 Planning and Development Regulations 2001, as amended, 

3.2.1 Article 8 of said Regulations, 8C considers land reclamation works (other than reclamation of 

wetlands) consisting of re-contouring of land, including infilling of soil (but not waste material) 

within a farm holding, to be exempted development. 

3.2.2 Article 9 of said Regulations lists a series of restrictions on exemptions.  These restrictions only 

apply to exemptions relating to Article 6 and do not relate to exemptions set out under Article 8.   
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4 Assessment 

4.1 Works Proposed 

4.1.1 For the purpose of this declaration, the query relates, to the following activities 

1) Whether land reclamation and drainage work comprising of the recontouring an area of 

agricultural land by the stripping of topsoil to a depth of 50mm, placing drainage stone to a depth 

of 20 cm and the replacement of topsoil within a farm holding is development and if so, does it 

constitute exempted development 

4.2 Is it development? 

4.2.1 Having regard to Sections 2(1) and 3(1) of the Planning and Development Act 2000 (as 

amended), it is considered that the proposal as set out in paragraph 4.1.1 above, constitutes 

development as it involves the process of excavation.       

4.3 Is it exempted development? 

4.3.1 In the details submitted by the applicant, it is opined that the proposal involves 

drainage/reclamation works to overcome wet conditions and drainage problems evident on the 

land adjacent to the southern boundary.     

4.3.2 As set out in Section 3 above, Article 8C of the Planning and Development Regulations 

considers land reclamation works (other than reclamation of wetlands) consisting of re-

contouring of land, including infilling of soil (but not waste material) within a farm holding, to be 

exempted development. 

4.3.3 There are a number of aspects to the exemption provided for under Article 8C, which must be 

considered.  The Planning Authority is satisfied that the works undertaken constitute 

reclamation.  The site is not considered to be a wetland.    

4.3.4 The second aspect relates to the question of the landholding and whether or not it constitutes a 

farm holding.  As noted above, it is small parcel of land (0.46 hectares), that was previously 

covered in trees prior to being cleared.  In its current state, evidence of hardcore and lack of any 

agricultural structures, the subject site does not appear capable of being used for agricultural 

purposes as defined under the Act.   

4.3.5 When considering the question of whether or not the site constitutes a farm holding, regard was 

given to the definition of farming provided by Revenue in Notes for Guidance - Taxes 

Consolidation Act 1997 Finance Act 2024 edition (Dec 2024).  In this note, “farming” is defined 

to mean farming farm land, that is, land in the State which is wholly or mainly occupied for 

husbandry, other than market garden land.  Husbandry refers to the care, cultivation, and 

breeding of crops and animals.   

Figure 3 Drone photo of site (June 2025) 
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4.3.6 It is clear from the photographic evidence above that the site is not used for the care, cultivation, 

and breeding of crops and animals.   

4.3.7 It is further noted that in the Small Farms Report 2022 prepared by Teagasc, a small farm is 

defined as a farm with a standard output of €8,000. The output must be derived from farm 

related activities rather than non farm related commercial activities.   

4.3.8 Given that the subject site appears to be the applicants only landholding, given its current 

condition and it size, the Planning Authority does not consider the site to constitute a farm 

holding. 

4.3.9 The final issue to consider in respect of Article 8C is the genesis of the infill material.  In the 

documentation submitted by the applicant, no indication is given as to the source location of the 

drainage stones.  The exemption provided for under Article 8C allow for the re-contouring of 

land, including infilling of soil (but not waste material) within a farm holding.  This implies that 

any material used for the purposes of recontouring land must be derived from within the 

landholding and not imported into the site.    

4.3.10 Having regard to the size of the site, it is not possible to derive such a quantum of fill material 

from within the site boundaries.  As such, inert stone, which is a waste material, must have been 

imported onto the site for the recontouring purpose.  There is no exemption allowing for the 

importation of waste onto a landholding for the purposes of recontouring land levels.   

4.4 Environmental assessment   

Environmental Impact Assessment 

4.4.1 The provisions of Sections 4(4) and 4 (4A) of the Act which states the following: 

(4) Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any regulations under 

subsection (2), development shall not be exempted development if an environmental impact 

assessment or an appropriate assessment of the development is required. 

(4A) Notwithstanding subsection (4), the Minister may make regulations prescribing 

development or any class of development that is— 
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(a) authorised, or required to be authorised by or under any statute (other than this Act) whether 

by means of a licence, consent, approval or otherwise, and 

(b) as respects which an environmental impact assessment or an appropriate assessment is 

required, 

to be exempted development. 

4.4.2 The subject proposal is considered having regard to Class 11 (b) Installations for the disposal of 

waste with an annual intake greater than 25,000 tonnes as included in Schedule 5 Part 2 of the 

Planning and Development Regulations 2001 (as amended).  While the quantum of material 

deposited on site is not quantified, the Planning Authority is satisfied that it is significantly below 

the 25,000 tonne threshold.   Accordingly, an EIA is not required (see screening attached). 

Appropriate Assessment 

4.4.3 The provisions of Section 177U(9) of the Act state the following:  

(9) In deciding upon a declaration or a referral under section 5 of this Act a planning authority or 

the Board, as the case may be, shall where appropriate, conduct a screening for appropriate 

assessment in accordance with the provisions of this section.  

4.4.4 There are three SAC’s within 15 kms of the subject site, the lower River Suir SAC, the Galtee 

mountains SAC and the Blackwater River SAC.   

4.4.5 There is a stream on the southern site boundary.  This stream likely discharges to the Glengarra 

River, c. 480 metres east of the site, which discharges to the Shanbally River, which forms part of 

the Lower River Suir SAC at a point c 7.8 kilometres downstream.  No details were provided by 

the querist in respect of AA screening.        

4.4.6 Based on the details as submitted and the information available relating to Natura 2000 sites, the 

Planning Authority is satisfied that given the small scale nature of the development and the 

location of the development relevant to the closest European site (lower River Suir), the 

development would not be likely to have a significant effect individually, or in-combination with 

other plans and projects, on the Natura 2000 network and appropriate assessment is not 

therefore required.   

4.4.7 The Planning Authority is satisfied that given the significant separation distance between the site 

and the Lower River Suir SAC, significant negative impacts are unlikely. There are no ecological 

or hydrological connections between other EU sites and subject site. It is therefore determined 

that a Stage 2 Appropriate Assessment is not required.   

5 Recommendation  

5.1 Query 

A question has arisen as to whether the following;  

land reclamation and drainage works comprising of the recontouring an area of 

agricultural land by the stripping of topsoil to a depth of 50mm, placing drainage stone 

to a depth of 20 cm and the replacement of topsoil within a farm holding, 

constitutes  development and if so does it constitute exempted development.  The works are 

located on an existing agricultural landholding in Coolagarranroe, Burncourt, Co. Tipperary.   

5.1.1 Part 5 of the Planning and Development Act 2000 (as amended) requires a Planning Authority to 

make a declaration on any question that arises as to what is or is not development.  In 

determining this query, the Planning Authority had regard to; 
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• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended), 

• Article 8 of the Planning and Development Regulations 2001 (as amended) 

• the details pertaining to the development as set out by the querist.   

5.2 Conclusions 

5.2.1 Having regard to the above assessment, the Planning Authority has concluded that; 

• The subject site does not constitute a farm holding, 

• Inert stone, a waste material was imported onto the site for the purposes of land 

reclamation,  

• the development does not fall under article 8C or any other exempted development 

provision under the Regulations or Act.   

• The development would not be likely to have a significant effect on the Lower River 

Suir SAC or any other European site. 

5.3 Determination 

5.3.1 Accordingly, having considered the information received, the Planning Authority has determined 

that the development as presented in the details provided with the Declaration application 

constitutes “development” within the meaning of the Planning and Development Act 2000 but 

“does not constitute exempted development”. 

 

 

 

Paul Killeen 

Executive Planner 

30/10/25 

 

 

Caroline Conway 

Senior Executive Planner 

3/11/25 

  













S5/25/131 13 Tipperary County Council 

Figure 4 Site entered on planning register 

 



 

Date:4th November 2025        Our Ref: S5/25/131        Civic Offices, Nenagh 
 

William O’Donnell 
C/O Kevin Finn 
Potter & Finn 
Kingston Close 
Mitchelstown 
Co. Cork 

 
 

Re: Declaration under Section 5 of the Planning and 
Development Act 2000, as amended. 

 
 

Dear Mr Finn,  
 

I refer to your application for a Section 5 Declaration received on 10th 
October, 2025 in relation to the following proposed works:  

 
Whether land reclamation and drainage works comprising of the 
recontouring an area of agricultural land by the stripping of topsoil 
to a depth of 50mm, placing drainage stone to a depth of 20 cm and 
the replacement of topsoil on the area of land, all carried out within 
the farm holding is development and if so, does it constitute 
exempted development at Coolagarranroe, Burncourt, Co. Tipperary. 

 
WHEREAS a question has arisen as to whether the proposed development is 
or is not exempted development:  

 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  

 
 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as 
amended),  

• Article 8 of the Planning and Development Regulations 2001 (as 
amended)  

• the details pertaining to the development as set out by the querist.  
 



 
 
 

Tipperary County Council has concluded that  

• The subject site does not constitute a farm holding, 

• Inert stone, a waste material was imported onto the site for the 
purposes of land reclamation,  

• the development does not fall under article 8C or any other exempted 
development provision under the Regulations or Act.  

• The development would not be likely to have a significant effect on 
the Lower River Suir SAC or any other European site.  

 
Determination  
Accordingly, having considered the information received, the Planning 
Authority has determined that the development as presented in the details 
provided with the Declaration application constitutes “development” within the 
meaning of the Planning and Development Act 2000 but “does not constitute 
exempted development”. 
 
 
NOTE: Any person issued with a Declaration of a Planning Authority may refer 
the Declaration for review to An Coimisiún Pleanála, 64 Marlborough Street, 
Dublin 1, within four (4) weeks of the date of issue of the Declaration and on 
payment of the prescribed fee. 
 
 
Yours sincerely 
 
 

 
___________________ 
for Director of Services 



Original 
 

TIPPERARY COUNTY COUNCIL 
 

DELEGATED EMPLOYEE’S ORDER 
 

 
File Ref: S5/25/131        Delegated Employee’s Order No: ___________ 
 
SUBJECT: Section 5 Declaration 
 
I, Brian Beck, Director of Services, Tipperary County Council, by virtue of the powers 
delegated to me in accordance with the provisions of Section 154 of the Local 
Government Act 2001, as amended by Schedule 1, Part 1 of the Local Government 
Reform Act 2014 under Chief Executive’s Order No. 44188 dated 3rd October, 2025, 
hereby order that pursuant to the provisions of the Planning and Development Act 
2000, as amended, that an application under Section 5 from William O’Donnell, C/O 
Kevin Finn, Potter & Finn, Kingston Close, Mitchelstown, Co. Cork, re: Whether land 
reclamation and drainage works comprising of the recontouring an area of agricultural 
land by the stripping of topsoil to a depth of 50mm, placing drainage stone to a depth 
of 20 cm and the replacement of topsoil on the area of land, all carried out within the 
farm holding is development and if so, does it constitute exempted development at 
Coolagarranroe, Burncourt, Co. Tipperary is development and is exempted 
development.  
 
AND WHEREAS Tipperary County Council, in considering this referral, had regard 
particularly to –  
 

• Sections 2, 3 and 4 of the Planning and Development Act 2000 (as amended),  
• Article 8 of the Planning and Development Regulations 2001 (as amended)  
• the details pertaining to the development as set out by the querist.  

  
Tipperary County Council has concluded that  

• The subject site does not constitute a farm holding, 
• Inert stone, a waste material was imported onto the site for the purposes of 

land reclamation,  
• the development does not fall under article 8C or any other exempted 

development provision under the Regulations or Act.  
• The development would not be likely to have a significant effect on the Lower 

River Suir SAC or any other European site.  
 

Determination  
Accordingly, having considered the information received, the Planning Authority has 
determined that the development as presented in the details provided with the 
Declaration application constitutes “development” within the meaning of the Planning 
and Development Act 2000 but “does not constitute exempted development”. 
 
 
 
 
Signed:   __________________                   Date: 04/11/2025 
      Brian Beck 

     Director of Services 
  




