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TIPPERARY COUNTY COUNCIL 
 

Application for Declaration under Section 5 
 
Planning & Development Act 2000, as amended 
Planning & Development Regulations 2001, as amended  
_____________________________________________________________ 
 
Planning Ref.:    S5.26.20 
 
Applicant: Declan Ryan 
 
Development Address:  Moyaliffe, Ballycahill, Thurles, Co. Tipperary 
 
Proposed Development:  To put and receive virgin topsoil, subsoil and stone onto 

(my) land to raise it by 0.6m on area outlined in red on 
map attached 

______________________________________________________________ 
 
1. GENERAL  
On 23.02.2026 a request was made for a declaration under Section 5 of the Planning 
and Development Act, 2000 as amended by Declan Ryan as to whether or not the 
following works constituted development and if so, whether same was exempted 
development: 
 

Import soil of a similar nature to the existing soil on site. The purpose of this is to 
alter the existing ground level by no more than 1 metre to rectify a low lying area 
of this agricultural land 

 
The application gives the area of this works as 33728sqm (3.37ha) 
 
 
2. STATUTORY PROVISIONS 
 
The following statutory provisions are relevant to this referral case; 
 
Section 2(1) of the Planning and Development Act, 2000, as amended, states as 
follows; 
 
“In this Act, except where the context otherwise requires – “development” has the 
meaning assigned to it by Section 3 and development shall be construed accordingly.” 
 
And,  
 
“works” includes any act or operation of construction, excavation, demolition, 
extension, alteration, repair or renewal and, in relation to a protected structure or 
proposed protected structure, includes any act or operation involving the application 
or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces of 
the interior or exterior of a structure”.  
 
 “agriculture” – includes horticulture, fruit growing, seed growing, dairy farming, the 
breeding and keeping of livestock (including any creature kept for the production of 
food, wool, skins, or fur, or for the purpose of its use in the farming of land), the training 
of horses and the rearing of bloodstock, the use of land as grazing land, meadow land, 
osier land, market gardens and nursery grounds and “agricultural” shall be construed 
accordingly. 
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Section 3 (1) of the Planning and Development Act 2000, as amended, states as 
follows:- 
 
“In this Act, ’development’ means, except where the context otherwise requires, the 
carrying out of works on, in, over or under land or the making of any material change 
in the use of any structures or other land.” 
 
Article 6 of the Planning and Development Regulations 2001, as amended states: 
 
Subject to article 9…development of a class specified in column 1 of Part 3 of Schedule 
2 shall be exempted development for the purposes of the Act, provided that such 
development complies with the conditions and limitations specified in column 2 of the 
said Part 3 opposite the mention of that class in the said column 1.  
 
Article 8(C) of the Planning and Development Regulations 2001, as amended 
states: 
 
Land reclamation works (other than reclamation of wetlands) consisting of re-
contouring of land, including infilling of soil (but not waste material) within a farm 
holding, shall be exempted development. 
 
Article 8(E) of the Planning and Development Regulations 2001, as amended 
states that Articles 8B to 8D shall not apply in an area to which a special amenity area 
order relates 
 
Article 9 of the Planning and Development Regulations 2001, as amended states: 
 
Restrictions on exemption. 
Article  9. (1) Development to which article 6 relates shall not be exempted 
development for the purposes of the Act— (a) if the carrying out of such development 
would— 
 (i) contravene a condition attached to a permission under the Act or be inconsistent 
with any use specified in a permission under the Act, 
 
(ii) consist of or comprise the formation, laying out or material widening of a means of 
access to a public road the surfaced carriageway of which exceeds 4 metres in width, 
 
(iii) endanger public safety by reason of traffic hazard or obstruction of road users,  
 
(iv) except in the case of a porch to which class 7 specified in column 1 of Part 1 of 
Schedule 2 applies and which complies with the conditions and limitations specified in 
column 2 of the said Part 1 opposite the mention of that class in the said column 1, 
comprise the construction, erection, extension or renewal of a building on any street 
so as to bring forward the building, or any part of the building, beyond the front wall of 
the building on either side thereof or beyond a line determined as the building line in a 
development plan for the area or, pending the variation of a development plan or the 
making of a new development plan, in the draft variation of the development plan or 
the draft development plan,  
 
(v) consist of or comprise the carrying out under a public road of works other than a 
connection to a wired broadcast relay service, sewer, water main, gas main or 
electricity supply line or cable, or any works to which class 25, 26 or 31 (a) specified in 
column 1 of Part 1 of Schedule 2 applies, 
 
 (vi) interfere with the character of a landscape, or a view or prospect of special amenity 
value or special interest, the preservation of which is an objective of a development 
plan for the area in which the development is proposed or, pending the variation of a 
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development plan or the making of a new development plan, in the draft variation of 
the development plan or the draft development plan,  
 
(vii) consist of or comprise the excavation, alteration or demolition (other than peat 
extraction) of places, caves, sites, features or other objects of archaeological, 
geological, historical, scientific or ecological interest, the preservation, conservation or 
protection of which is an objective of a development plan or local area plan for the area 
in which the development is proposed or, pending the variation of a development plan 
or local area plan, or the making of a new development plan or local area plan, in the 
draft variation of the development plan or the local area plan or the draft development 
plan or draft local area plan,  
 

(viiA) consist of or comprise the excavation, alteration or demolition of any 
archaeological monument included in the Record of Monuments and Places, 
pursuant to section 12 (1) of the National Monuments (Amendment) Act 1994, 
save that this provision shall not apply to any excavation or any works, pursuant 
to and in accordance with a consent granted under section 14 or a licence 
granted under section 26 of the National Monuments Act 1930 (No. 2 of 1930) 
as amended, 
 
 (viiB) comprise development in relation to which a planning authority or An 
Bord Pleanála is the competent authority in relation to appropriate assessment 
and the development would require an appropriate assessment because it 
would be likely to have a significant effect on the integrity of a European site, 
 
(viiC) consist of or comprise development which would be likely to have an 
adverse impact on an area designated as a natural heritage area by order 
made under section 18 of theWildlife (Amendment) Act 2000. 

 
(viii) consist of or comprise the extension, alteration, repair or renewal of an 
unauthorised structure or a structure the use of which is an unauthorised use,  
 
(ix) consist of the demolition or such alteration of a building or other structure as would 
preclude or restrict the continuance of an existing use of a building or other structure 
where it is an objective of the planning authority to ensure that the building or other 
structure would remain available for such use and such objective has been specified 
in a development plan for the area or, pending the variation of a development plan or 
the making of a new development plan, in the draft variation of the development plan 
or the draft development plan,  
 
(x) consist of the fencing or enclosure of any land habitually open to or used by the 
public during the 10 years preceding such fencing or enclosure for recreational 
purposes or as a means of access to any seashore, mountain, lakeshore, riverbank or 
other place of natural beauty or recreational utility, 
 
(xi) obstruct any public right of way,  
 
(xii) further to the provisions of section 82 of the Act, consist of or comprise the carrying 
out of works to the exterior of a structure, where the structure concerned is located 
within an architectural conservation area or an area specified as an architectural 
conservation area in a development plan for the area or, pending the variation of a 
development plan or the making of a new development plan, in the draft variation of 
the development plan or the draft development plan and the development would 
materially affect the character of the area, 
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Schedule 2, Part 3. Exempted Development – Rural 
 
Class 11 - Land Reclamation  
Development consisting of the carrying out of drainage and/or reclamation of 
wetlands (column 1) – subject to the following restrictions (set out in column 2)-  
 

1. The area to be affected shall not exceed 0.1ha.  
2. Where development has been carried out within a farm holding under this 

class, the total area of any such development taken together with the area of 
any previous such development within the farm holding shall not exceed the 
limits set out in 1. above. 

 
3. ASSESSMENT 

 
a. Site Location  

The site is located at Moyaliffe and is in an area of agricultural land measuring 
3.37ha (as per Section 4 of the application form).  

 
b. Relevant Planning History  

None recorded 
 

c. Assessment  
 
The applicant has proposed to Import soil (topsoil and subsoil) and stone and to raise 
the level of the land by 0.6m. The applicant has not provided any justification (other 
than to state the area is low lying) for the raising of the level of the land so it is not clear 
if same is for the purposes of reclamation. 
 
The applicant has not set out where the imported material originates from and  
therefore it is not possible to confirm if the proposals comply with the requirements of 
Article 8(C) above.  
 
 
A) “Is or is not Development” 
Having considered all of the details and documentation on file with regards the 
question asked the Planning Authority is satisfied that the proposal would involve 
“works” and such works would constitute “development” within the meaning of Section 
3 of the Act.   
 
B) “Is or is not Exempted Development” 
The proposed development has been assessed against the planning exemptions 
under Article 8 of the planning and development regulations 2001, as amended. 
 
I note the provisions of Article 8C of the Planning and Development Regulations 2001, 
as amended. Article 8C of the Regulations provides an exemption for land reclamation 
works, other than (a) the reclamation of wetlands and (b) infilling with waste material.  
An Bord Pleanala has held that the exemption provided by Article 8C is confined to 
land reclamation works where soil is sourced from within the landholding (RL3540, 
RL3304 and RL3116).  
 
It is not possible to ascertain whether the proposed development avails of the 
exemptions set down under Article 8(c) as it is not known if the imported soil and stone 
are coming from within the applicant’s landholding .  
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Article 9(1)(a) of the Planning and Development Regulations places restrictions on 
development to which Article 6 relates, and effectively de-exempts development for 
various reasons. Article 9 only refers to article 6, and is entirely silent in relation to 
Article 8. Article 8 would seem to be outside the restrictions under Article 9(1)(a). This 
view was held by An Bord Pleanala under RL3034.  
 
 
iv) Requirement for Appropriate Assessment (AA) and Environmental Impact 
Assessment (EIA) 
 
AA 
The proposal has been assessed having regard to the requirements of the EU Habitats 
Directive. The proposal has been screened as to the requirements for AA and the 
screening assessment considers that the proposal presents potential for impacts on 
the Lower River Suir SAC. The significance of the impacts are uncertain. 
 
Noting the provisions of Section 4(4) of the Planning and Development Act 2000, as 
amended the proposal is not exempted development. 
 
EIA 
Mandatory EIA is required under Class 1 (a) of Part 2 of Schedule 5 of the Planning 
and Development Regulations 2001, as amended for re-contouring of agricultural land 
above 5 hectares. Mandatory EIA is required under Class 1 (c) of Part 2 of Schedule 
5 of the Planning and Development Regulations 2001, as amended for development 
consisting of the carrying out of drainage and/or reclamation of wetlands where more 
than 2 hectares of wetlands would be affected. The proposed development is not a 
wetland and mandatory EIA is not required under this class. 

 
Mandatory EIA is required under Class 11 (b) of Part 2 of Schedule 5 of the Planning 
and Development Regulations 2001, as amended for Installations for the disposal of 
waste with an annual intake greater than 25,000 tonnes not included in Part 1 of this 
Schedule.  
 
It is not possible to confirm if EIA is required under this Class as the volume of 
material to be imported has not been quantified and whether the material constitutes 
a waste has not been confirmed. 

 
4. RECOMMENDATION 

 
Having regard to: 
 
(a) Sections 2, 3 and 4 of the Planning and Development Act 2000, as amended. 
(b) Article 8 of the Planning & Development Regulations 2001, as amended. 
(c) The details submitted as part of the Declaration application. 
 
Tipperary County Council has concluded that the proposal presented on the maps and 

details provided with the Declaration application, constitutes “development” within the 

meaning of the Planning and Development Act 2000, and is NOT “exempted 

development”. 

 

Reasons: 

1. The proposal has been assessed having regard to the requirements of the EU 
Habitats Directive. The proposal has been screened as to the requirements for 
Appropriate Assessment(AA) as required under this Directive and the 
screening assessment considers that the proposal presents potential for 
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impacts on the Lower River Suir SAC. The significance of the impacts are 
uncertain. Appropriate Assessment of the project is therefore required.  
 

Section 4(4) of the Planning and Development Act states: 

• Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and any 
regulations under subsection (2), development shall not be exempted 
development if an environmental impact assessment or an appropriate 
assessment of the development is required. 

 
 

2. It is not possible to confirm that a planning exemption applies given the 
limitations in information submitted with the Declaration application regarding 
the origin of the material that will be used for infilling or whether same is 
classified as a by-product or waste.  
 

 
 
 
 
 
 

 

Signed:       Date: 13.03.2026 
Executive Planner   

   
 
 

Signed:     Date: 16/3/2026 
Senior Executive Planner 
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Distance from infill area to SAC. 
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Original 
 

TIPPERARY COUNTY COUNCIL 
 

DELEGATED EMPLOYEE’S ORDER 
 

 
File Ref: S5/26/20        Delegated Employee’s Order No: ___________ 
 
SUBJECT: Section 5 Declaration 
 
I, Brian Beck, Director of Services, Tipperary County Council, by virtue of the 
powers delegated to me in accordance with the provisions of Section 154 of the 
Local Government Act 2001, as amended by Schedule 1, Part 1 of the Local 
Government Reform Act 2014 under Chief Executive’s Order No. 44188 dated 
3rd October, 2025, hereby order that pursuant to the provisions of the Planning 
and Development Act 2000, as amended, that an application under Section 5 
from Declan Ryan, Moyaliffe, Ballycahill, Thurles, Co Tipperary, E41 
P9P4, RE: To put and receive virgin topsoil, subsoil and stone onto (my) 
land to raise it by 0.6m on area outlined in red on map attached at 
Moyaliffe, Ballycahill, Thurles, Co. Tipperary is development and is 
exempted development.  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

(a) Sections 2, 3 and 4 of the Planning and Development Act 2000, as 
amended.  

(b) Article 8 of the Planning & Development Regulations 2001, as 
amended.  

(c) The details submitted as part of the Declaration application.  

  
Tipperary County Council has concluded that the proposal presented on the 
maps and details provided with the Declaration application, constitutes 
“development” within the meaning of the Planning and Development Act 2000, 
and is NOT “exempted development”.  

 
 
Reasons:  
1. The proposal has been assessed having regard to the requirements of 

the EU Habitats Directive. The proposal has been screened as to the 
requirements for Appropriate Assessment(AA) as required under this 
Directive and the screening assessment considers that the proposal 
presents potential for impacts on the Lower River Suir SAC. The 
significance of the impacts are uncertain. Appropriate Assessment of 
the project is therefore required.  



 
Section 4(4) of the Planning and Development Act states:  
• Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and 

any regulations under subsection (2), development shall not be 
exempted development if an environmental impact assessment or an 
appropriate assessment of the development is required.  

2. It is not possible to confirm that a planning exemption applies given 
the limitations in information submitted with the Declaration 
application regarding the origin of the material that will be used for 
infilling or whether same is classified as a by-product or waste.  

 
 
 
 
Signed:   __________________                   Date: 18/03/2026 
      Brian Beck 

     Director of Services 
  



Date: 18th March 2026       Our Ref: S5/26/20         Civic Offices, Nenagh 

Declan Ryan 
Moyaliffe 
Ballycahill 
Thurles 
Co Tipperary  
E41 P9P4 
 
 
Re: Declaration under Section 5 of the Planning and Development Act 
2000, as amended. 
 
 
Dear Declan,  
 
I refer to your application for a Section 5 Declaration received on 23rd February 
2026 in relation to the following proposed works:  
 
To put and receive virgin topsoil, subsoil and stone onto (my) land to 
raise it by 0.6m on area outlined in red on map attached at Moyaliffe, 
Ballycahill, Thurles, Co. Tipperary. 
 
WHEREAS a question has arisen as to whether the proposed development is or 
is not exempted development:  
 
AND WHEREAS Tipperary County Council, in considering this referral, had 
regard particularly to –  
 

(a) Sections 2, 3 and 4 of the Planning and Development Act 2000, as 
amended.  

(b) Article 8 of the Planning & Development Regulations 2001, as 
amended.  

(c) The details submitted as part of the Declaration application.  

 
Tipperary County Council has concluded that the proposal presented on the 
maps and details provided with the Declaration application, constitutes 
“development” within the meaning of the Planning and Development Act 2000, 
and is NOT “exempted development”.  

 



 

Reasons:  

1. The proposal has been assessed having regard to the requirements of 
the EU Habitats Directive. The proposal has been screened as to the 
requirements for Appropriate Assessment(AA) as required under this 
Directive and the screening assessment considers that the proposal 
presents potential for impacts on the Lower River Suir SAC. The 
significance of the impacts are uncertain. Appropriate Assessment of 
the project is therefore required.  

Section 4(4) of the Planning and Development Act states:  

• Notwithstanding paragraphs (a), (i), (ia) and (l) of subsection (1) and 
any regulations under subsection (2), development shall not be 
exempted development if an environmental impact assessment or an 
appropriate assessment of the development is required.  

 

2. It is not possible to confirm that a planning exemption applies given 
the limitations in information submitted with the Declaration 
application regarding the origin of the material that will be used for 
infilling or whether same is classified as a by-product or waste.  

 
 
NOTE: Any person issued with a Declaration of a Planning Authority may refer 
the Declaration for review to An Coimisiún Pleanála, 64 Marlborough Street, 
Dublin 1, within four (4) weeks of the date of issue of the Declaration and on 
payment of the prescribed fee. 
 
 
Yours sincerely 
 

 
 
___________________ 
for Director of Services 




